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Did Martin Marietta’s Probe Backfire?

__ LAY ANONGBHYING N SHEKATION'S CAPITAL
A RATIL I o YR AL o B
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Acquitted Ex-Employee Says He Was Scapegoated

AY QBEQ RUSHFORD

When questivns were raised jn 1934
about pussible financial impropricties at
the Martin Masietta Corm., Frank Menaker
Ir. swung kv action,

Mcnaket, 49, who has been the com-
;:any's top in-house tawyer sknce 1981,

eaded an internal probe that bed the
company o plead guilty 1o charges that it
had defrauded the Pentagon (hrough false
mavel billings.

The [aveatigation at the Bethesda, Md.-

based defense glant also fingered & mid:
level exceutive 33 responsible for the bill.
Ing scheme. That $54,500-a-year employ-
es, YWilliam Pollard, was fired and sob-
sc:]\lenily charged by the LLS, attomey in
Baltimore with conspiring to defraud the
federal government,
- Menaker's tack saved the company
hundreds of millions of dollaes, sinee
Martin Murisiia could contina iis defense
work. The company seemed to have put
Ui problem behind it.

But earlier this manth, & federsl jury In
Baltimore acquitted Polland on s}l counts,
That verdici—and discinsures that came to
light during the two-week trial—ralse
questions about whether Martin Mardetta
st Polland up w take the fall.

They also show how these increasingly
popular intemal investigations-=designed
to shuwease 3 tompany’s dntegrity and
help preserve its buttom line—can turn
inte embarrasaments il they ote deenved
txerciscs In damage control.

In this instance, Martin Marieta's in-
ternal Erube actualby helped acquli the
man whom the prate had found to have
heen tesponsible for the wroogdoing.
Company documents, wrested from Mar.
tin Maricia by Pollard’s tawyers after
prratracied linigation, were used o dis-
vredin key witnesses and to argue (hat the
company had scapegoated Pullard.

Palfaed, 3%, is now preparing o sue his
fosmer empluyer for makicious prosec.
tiop and defamation.

*“There Is o doubt i my mind that if
we had mo ohtained the docunients behind
the investigation that Frank Menuker
direcied, iy client would have been un.
Justly convicied,' says Polland's lawyer,
James Maxwell of D.C.*s threelawyer
Maxwel| & Dear,

*"The apparent objeciive of the cor.
puorate Investigation was (o placate the
government and save the company mons
e¥," Maxwell charges,

Mariin Marletia lawyer Frank
Monaker Jr. ran Inlernal probe.

" Menaker, general counsel and vice
taricitn doclines 1o

lawyers lsxt year under a prolectlve onder
lnmll upon by Martln Marietis,

Tolland's Tawyers, hawever, were shle
10 use them a3 & gulie to quentiening wit-
nesses during the trisl before U.S, Districl
Judge Joreph Young of the District of
Marylamd. On Ma‘{ 3, the | 2-member jury
acquitted Pullard of one count of con-
spiracy fo conmit frawd and two counts of
mail fraud,

A review of court pecords and teial tes-
timony suggests that Menaket's Investige-
Hon Wwmed up evidence that casts doubt on
the contention that Polland defrauded the
government, Nonetheless, Martin Mariet.
ta vingled owt Pollans 1o federal Investi-
RRlOrE a1 the X
Teped erinainal activicy,

oreover, Menaker's probe focused on

11

y carporale {inancial scrivities
that Menaker himaell had been Instrunsen.
tal in armanging, court revonds show, And
in the course of his invesiigativn, Menaker
took unususl steps that left Polland in an
isolated and bile legal positi
Polland’s lawyers put these revelaiions
lo great use in the'trial, panicularly when
it came to wndermining Menaker, a key
governmend wilness.
Mensker recounted for the jury how his
| proba came about, He testified

resident ot Mandn

interviewed, but a company spokes-

man, Phillip Giaramita, defends the probe
andt ft$ ircatment of Polard., -

If Potlard sues, says Glaramita, **We
expect to defend curselves vigorously and
to prevail.”

Competing Interpratations

The company documents thal Maxwell
used In winning an acyvittal for Polland
were the ;aw matclal of Manin Marfeita's
internat probe, They included thousands
of pages of noies, transcripts, and elec-
tronic recondings of interviews with em-
ployees by Menaker and the law firm re-
tained W 3ssist in (he investigation, D.C:"s
Crowell & Moring.

In #hliton 1o el & Moring, Mar-
tin Marletta urmed Tor legal and political
help to two prominent figures who serve
v its boand of directors: Former Attiorney
General Geiffln Bel) of Atlanta’s King &
Spalding apd foriner Sccrciary of Defense

elvin Laird, Dell and Laind helped per-
suade the Defense Department not b0 Jus-
penid Mariin Mareta.

_ The papers and reconlings that derived
from the probe are not availablo for public
review; they were released to Pollard's

:

that he had Jaunched the probe afler
symlicated colomnl Ak b
tished an article en Oer. 6, 1984, that
critivized a creative financial ay

respemsible for the ab- .,

b B N
James Maxwaell: Martin Maristta
“made my client ascapegoat.”

ll'tl L] nn'n:u:ll furcompm_[l:mpn:{om
employee’s expenses. employ-
ee-f hy:e 3 of vourse, mus deme';ﬂ:r-
self solely 1o the elicnl’s interess, not 10
the company's, :
Friedman contends that’s what he did.
But he says he encountered stlf sesistance
from the company when he sought docu-
ments emerging out of the Inlernal probe,
He also says he objecicd whes Menak

of the most important of Pollard's sc-
cusers; Richard Weatfall, Pollant's depury
ot Muxim, whe iestified under immunity,
Wentlall was 2 pany 10 Matis Madeita's
Jjoint defense agreement.

Under cross-examsination by Maxwell,
Westfall admiticd that he had waned Pol-
Inrd’s job and had given Poltad financial
papers 1o sign knowirg that they were aot

took steps that Fricdmaa argues made k
difficult foc bis clict & mount a defense,

Isolating Agresment
While Assistant U.5. Atiorney Trim-
ble*s caimina) investigation was ongolng,
Menaker authorized a joint defense
agresment with Ixwyers.for five other

Although he belicved that Pol-
lard bad known the papers were false,
Westlal] conceded that Pollawd had mever
specifically fnstructed him to create -
acturste docurnent

1,

Westiall, who stil) werks for Martin
Marietta, also testifled that Poltard™s
sctivities had been known 1o the com.
{lﬂ"l senlor mapagement. And he ac.

had been creating false documents oa Pol
lsrd's orders, Memaker tesiified that he
then confronted Polland,

**He told me that H was hie decish

pany empldyees, inchuding the two ped that he had feh ntimidated by
Pollard subordinaics who were the maln | Menaker when ke had testificd against
witnestes against Pollard. Folland during the internsd probe.  »
khowder the terms of the deal, the records - Paihdal
of Martln Marictia’s Jmzmal were
Juirwbn opeir m!""‘"'ﬂ“ il . Profassional Judgments
jees. Pollanl, bowever, was excluded caldes t::‘l:ln: Poltard ol{: on the
share inf } Y ing the Mantin
m.'\“:td at eial :;y he had excluded || Marietta witneses, Marwell aiso dis.
Pollard, Mensker responded that the mﬂ"' the mall-fraud counts—~one of
inclsded whose th was {dentical 1o the eharge the
imierests pacaticlcd Mania Muictta's, But | 1 Sompany had pleadod guilty to. Maxwel
he denled that he Joimt defeuse ag Queniign hed been deivend By eein
wit an clfont o fsolaie Erpress ot the U.5. Pos Somn o

Not singly, tha claim is nol given
much eln by Polland"s de [cod

alone with regand 10 the documentation,”

Menaker had helped devise for Martin
Matietn,

Menaker's scheme involved s sharing
of alrline commissions beiween Martin
Marieitn’s travel sgency and Makim
Group Inc., Manin Marieuls’s travel ope-.
rationy subsidiary, which Poltanl headed,
The scheme enabled the defense conttac.
tor to colloct sirline commissiong that ar.
guably should have been retumed 1o the
govemment, which had paid for the tick-
&ts, (Pleading gullty 10 one count of mak-
ing & false statement 1o the governhment
and iwo counts of mail fravd, Manin
Marlexin pald the government a $4.3 mil-
lion settlement in |987.)

Afier the bllling armangement came to
light, Pentagun auditon lufd Menakes they
wanted 10 see Mazim's buoks. Dut Mena.
ker and his s1aff reviewed them firat,
f:nd. Latcordi:lg tonhi:.lrla! testimony,

testified, indicating that Pollard |
had eonfessed wrongdoing, i

Menaker anid he seported hs findings 1o I
3]

1 was surprised and certalnly found &
wnusual that [Mastia Marfeita] woulda'l
share Informmbon wik us,* says Pried-

man. ':w;etded every way we could do

Laurence Adams, jhen Maiin Mari
president and chicl operating officer, and -
fo Thomas Pownall, then the company's
¢chalrman, He looked outside the company
for fegal help 1o eontinoe the internal

In Nuveniher (984, when then Assisiant
U.S. Anomey Ulizabeth Trinshie of Bat.
timure convened & grand jury, the com-
E:my retalned Brian Ebmer and Richard

elzer, partners at Crowel) & Moring,
Over the next I8 months, Edmer and
Belzcr flew around the couniry inler
viewing wlnesses amt seviewing dove.
TrenIs 10 ¢ the company”s defense in
the fooming criminal case, Nelther wouk
comment,

Mennker also asmnged for Pollasd to be

KW

-waxwmn with Mulm‘nlwcwmlnn.
fier in

terviewing two of Polinrd's
subordinates, who allegedly 10ld kim they

e i s
Cae, 'gi'ng:lll:f:n derendzd“l"‘oflxlh i:;!ﬁ

euly 1987; Manin Masictta picked up the

legat tab, which amowsted to"more
" $200,000, 1o/ tocee than

P parry b make that mate.
sial available to us. " i
Meanwhite, Martia Mmul.in;l g;e
fommﬂ‘- urging, sopped pay -
ard"s begal bills. Friedman says he oifcred
to continue representiag Pollard for free,
but Pollard natcad twmed to Maxwell &

Bear,

Pollard aays he swiiched counse) be-
cause be felt Fri ad been placed in
as “awkward pesition,” and he wanicd
Jawyers with no coancction to Martin
Maricits,

Muxwell & Bear thea launched an ag-
gressive effort to ot their hands on the
company documents from the probe. They
yuecceded: afier & two-year stupgle that
sventually Jandcd befoee the Su) f“

" Court. {See "Marrin Marlcts Cownsel so
_ Foce Owestlons on Probe Role,” Legu

Times, April 10, 1989, Pape 2.}

Using the materiad Men-
aker and Clmwdlll :ﬂ!:: g, Ml::‘l
awyers—Max: s partnes, Robert
Beap—were abke o atsck the eredibility

[

Paul Frisdman ran into reslsi-

ance from defense contracior,
One of the sssiitant U.3. atiorscys who

tried the case, Carmina Hugbes, calle bt

**shoer speculation® to conclude that

w

Maxwell's sueerss was altributable 10 bi
use of Menaker's probe. Hughes noles tha
Pollard, now a real-estate broker In
Rockville, Md., was as effective wimess.
None of the jurers contacied would His-
cuss their verdict.

Before Pollard's acquiltal, Martin Mar.
Ietta’s conduct seemedd sound, purely froo
& business standpoint. After all, the com-
pany, which had $5.8 billion in sates it
198%, probably spent no more than $1¢
million to dispense with & problem is
pranner that preserved its business with the

;Pentagon, '

In 1987 wlone—the year the company
pleaded puilty—Martin Marictiz received
neacyn§3 bitlion in defense contracts,

And even If it sertles with Pollard, the
company ks Rl probably betier off, But
that is little comlort to Pollard and his
advocates,

"When corpoestions lnvestigate sus.

* pected problems intemally, they use the

resulis 16 prolect their economic inter-
ests,”” Mazwell deslares, *“Their problem

i b, they made my clien! 2 seapegoat.”™

Maawell tays that he has commencod
discussions with Martin Marietta over 3
possible seulement of Poliard's threatened
suit sgsinst the company. A company
spoketman would only say thet Mania
Marictis considers the matier closed. [
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CA4'S MARTIN MARIETTA RULING
PIVOTAL IN POLLARD ACQUITTAL

Scarcely a white collar erime seminar has
been held in the last couple years wilhout
eation of the Fourth Chreuit ruling that
the Martin Marietta Corp. had to turn over
to a former exccutive documéndis from an
inteenal audit, despite its claims of work
product and attorney-client privilege. The
ruling was instrumental in the acquittal of
William C. Pollard on conspiracy and mail
fraud churges, nccording Lo his lawyer, who
says that without the cxculpalory materials
his client would have been “unjustly con-
vicled."”

MARTIN MARIETTA DOCUMENTS
KEY TO ACQUITTAL OF “FALL GUY"

It looked for a while as if former Martin
Marietta Corp. executive William C. Pal-
lard was the designated *fall guy" who
would be “hung out to dry” in an alleged
defense contract fraud scandal after the
acrospace conglomerate reached a separate
plea agreement with the government and
then refused to turn over to Pollard exculpa-
tory documents from the corporate internal
investigation. According to Pollard's attor-
ney, James S, Maxwell of Maxwell & Bear,
Washington, D.C,, had it not been for the
Fourth Circuit’'s decision to “pull the
clothesline in™ by ordering the release of
these exculpatory materials, Pollard's May
3 acquittal on conspiracy and mail fraud
charges would have been well nigh
impaossible.

Pollard was indicted April 17, 1987, and
charged with one count of conspiracy 1o
defraud the Dapartment of Defense and two
counts of mail (raud. According 1o the in-
dictment, Pollard facilitated a scheme
whereby more than §1 million in travel cost
“rebates” paid by travel agencies to Max-
im—a Martin Marietta subsidiary-—were
characterized improperly as “fees” instead
of credits against travel costs. The overall
effect, according to the government, was
that Martin Marietta could overstate the
costs for which it received reimbursement
from the DOD,

Martin Marietta had already pleaded
guilty to fraud charges and was fined
$12,000 and ordered to pay $250,000 in

CURRENT REPORTS

costs, Lhe firm also paid $3.1 million as
part of an administrative settlement with
the Department of Defense. The case
gained some notoriety when Martin Mariet-
ta refused to turn over to Pollard materials
it had gathered during the course of an
internal corporate investigation, The trial
was delayed for three years while the case
traveled through the appellate process,

Fourth Circult Orders Disclosure

Pollard had subpoenaed, pursuant to
Fed.R.Crim.P. 17(c), a number of Martin
Marictta documents from an internal audit,
incleding audit reports, selected notes, tran-
scripts and recordings of interviews with
employees in Martin Marietta and the trav-
el agencies, plus all company communica-
tions related to the administrative settle-
ment. The company refused to comply with
the subpoena and defied the trial court
order to disclose, triggering a contempt
order. .

Martin Marietta aﬁpcalcd the contempt
order, claiming that the subpoena was over-
broad and, alternatively, that the requested
items were protected by the attorney-client
and work product privileges. The United
States Court of Appeals for the Fourth
Circuil disagreed, concluding that the docu-

- ments sought were within Lhe scope of a
Rule 17(c) subpoena and met the standards
of U.S. v, Nixon, 418 US 683 (1974). Since
Pollard did not have direct contact with the
DOD, the charge against him was essential-
ly a charge thal he obstructed the internal

. udit and thus the materials relating to the

“audit were clearly of evidentiary value, and
the subpoena of the administrative agree-
ments was a good faith effort to acquire
cvidence by Pollard for a defense that
“Martin Marictta heng him out to dry
while protecting its own interest," Jn re
Martin Marietta Corp., 856 F2d 619, 622
(CA4 1988),

The court also found that Martin Mariet-,

ta had implicdly waived the attorney-client
privilege as (o the requested materials be-
cause the information was either communi-
cated to others or involved details which
had been published, With respect to the
work product privilege, the court distin-
guished between opinion work product ma-

terial and non-opinion work product materi-
sls. The court found that although the
doctrine of implied waiver aprhc_d 10 nop-
opinion work product materials, it did not
apply to those work product materials
which incorporated opinion, and remanded
to the lower court for. bifurcation of which
work product materials remained shielded.

On remand, acéording to Machil. the
magistrate went through the disputed mate-
rials fn camera and delivered to the defense
team virtually everything they had asked
for, excising only that which was “pure

opinion" such as “little notes in the mar- -

ging" and other “fancies of the attorneys.”
If the Fourth Circuit had not ordered
thege documents released, said Maxwpll.
Pollard would have been “unjustly convict-
ed.” When the Martin Marietta investiga-
tion began, Maxwell noted, there"was 2
great public outcry and demand for fat cat
delcnse contractors to be skinned, 8o, he
said, during the prand jury investigation,
the government turned to Martin Marietta
and told the company it had two choices,
The first was to accept a plea bargain and
the sccond was to reject the plea bargain

and then face erippling cconomic conse- .

quences, Maxwell said. This was not an
agreement reached at “gun point, said
Maxwell, but rather one in which l'pc gov-
ernment used an “economic caninon.” If and
when indicted, Martin Marietta would lace
not only the expense of litigation but also
the prospect of being debarred, thus losing
all its lucrative government conlracts. -

Given the miltions of dollars at stake, the -

relatively light monetary penalty involved in
the plea agreement, plus the corporation’s
primary obligations to its stockholders, it is
not surprising, Maxwell said, thatl the com-
pany elecled as a matler pf pure cconomics
1o accept the government’s offer.

Pollard a “Fall Guy”

The goverament, however, s_lso wanted a
“human being,” Mazwell said, and thus
compelied Martin Marietta to fire Pollard
and to'stop paying his legal fees. In addi-
tion, he said, the company agreed to share
ils records and documents with everyone
clse under investigation with the sole excep-
tion of Pollard. Therefore, Maxwell ab-

served, Pollard was the only Martin Mariet-
ta employee indicted and he was the only
employee being denied access to polentially
excuipatory materials, According to Max-
well, when asked why Pollard was denied
this information, a Martin Marietta execu-

‘tive said that giving Pollard the documents

and reports “didn’t fit into the company's
defense plans.” All of the plea offers ex-
tended to Pollard involved pleading guilty to
a wlony, Maxwell observed.

The documenis proved crucial to Pol-
lard's defense, said Maxwell, who speculat-
cd that perhaps no indictment would have
been returned had Pollard had access to this
information earlier. For example, the de-
fense gathered devastating impeachment
materials from the corporate documents
which severely undermined the credibility
of the key prosccution witness, The defense
fearncd that the witness, an alleged “whistle
blower," had not only made false state-
ments during the internal investigation, but
that he had lied on his resume when he
credited himself with holding a degree in”
computer science which he had not earned.
The defense was also able to show that this
witness wanted Pollard’s job, Maxwell
added.

In Maxwell's view, there was no
“schemne,” no actual wrongdoing, and Mar-
tin Marietta basically pleaded guilty to a
three-count information alleging something
that “never happened." According to Max-
well, the corporation sct up a “model™ pro-
cedure for coordinating travel arrangements
and commissions which cven the, govern-
ment conceded was sound. All the witnesses
testified that the company sustained a loss
and, hence, owed the government nothing.
In addition, the two correspondences under-
lying the mail fraud counts involved pack-
ages sent by Federal Express, not through
the U.S. Mail. However, Maxwell contin-
ued, Martin Marictta was “hoist with its
own petard,” {See Hamlet, Act 111, scene
iv] when it was unable lo adequately ex-

lain how the travel procedures were being
implemented, and thus was “trapped” into
accepting the plea offer,

The most astounding aspect of this case,
according 10 Maxwell, was the manner in
which Martin Marietia’s internal audit was
allowed to “drive the criminal justice sys-
tem."” The government relied heavily on the
company's internal audit, and the govern-
ment’s own investigation was “literally
styled to the Martin Marietta audit,”" he
said. The larger issue here, he said, is
whether the povernment should indict
where their information is based on the
corporation’s investigation and the “selected
snippets” of information the company chose
to turn over.



